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Legal Maxims in Safiyyatu and Amina’s Cases in
Northern Nigeria

LUQMAN ZAKARIYAH

Abstract

The legal procedural system of the Islamic law has been constructively or destruc-
tively mounted with criticisms. One of the reasons for these criticisms is assumingly
based on the lack of incorporating the objective of the Islamic Law through “inter-
texualizing” the textual evidences on one hand and failure to extrapolate all sources
available for “dynamizing” the legal system of the Shari®ah (Islamic law) on the
other. The criticisms that trailed Amina Lawal and Safiyyaru Husaini’s cases in
Nigeria are, in our opinion, based on the above phenomenon. “Islamic legal
maxims” as a subject is one of the sciences which aphoristically subsume all the spec-
trums promoted by the Shari‘ah. In Islamic jurisprudence, there are many legal
maxims, ncluding legal maxims of confession and retraction, on which the tenets
of Islamic law are based. This article focuses on how these legal maxims can be
explored to ensure justice in Islamic criminal procedures, as it is established that con-
fession 1s recommendable in crimes that involve rights of men as opposed to crimes
that involve rights of God, in which confession is detestable. Some of the questions
raised in this article are; is it possible for someone to confess to a criminal act and to
retract later? When is retraction of confession allowed in Islamic judiciary pro-
cedure? What is the effect of retraction? And in what offences can retraction avert
the punishment assigned to the offence?

Introduction

Confession is defined technically as a piece of information given by a person to state his
involvement in an alleged offence or to state that someone has a right on him." This defi-
nition comprehends a civil right and criminal liability. Retraction is also defined as the act
of taking or withdrawing a state of confession or renunciation.? Confession is one of the
prima facie evidences to establish the liability of a criminal act, especially if the crime is of
disclosure. In fact, it was believed to be the highest evidence of guilt.> The culprit is said
to be innocent until it is proved beyond any reasonable doubt that he/she is guilty of the
alleged crime, actori incumbit onus probandz'.4

However, to establish justice and at the same time to balance the right of the defendant
and the offender, Islamic law enacts the legality of confession. There are many cases in
which evidence can be somewhat unattainable. These cases could involve both the
rights of God and men. In the right of God, confession may not be commendable as
the right of God is based on forgiveness and is pardonable. However, in the rights of
men, confession is seen as paramount and as an indispensable means of proof, especially
where there is a deadlock of evidence. By confessing, the confessor is bound by it and
retraction from it is only accepted in claims that absolutely involve the rights of God,
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such as the claims of adultery and drinking, or those that are partly the rights of God and
the rights of men, as it will be explained herein later. In the former, a dowry is mandatory
while for the latter, compensation of the value of the stolen property is accorded to the
plaintiff.’

The legality of confession is based on the Qur’an; the Hadith (the sayings of the
Prophet); *gmaa‘ (consensus); and giyaas (analogy). For instance, the Qur’an says:

O you who believe! When you contract a debt for a fixed period, write it down.
Let a scribe write it down in justice between you. Let not the scribe refuse to
write as Allah has taught him, so let him write... And the witnesses should
not refuse when they are called (for evidence)... You should not be weary to
write it (your contract), whether it be small or big, for its fixed term, that is
more just with Allah; more solid as evidence. (Qur’an 2:282)

This Qur’anic verse is not only an evidence for the legality of confession but also an evi-
dence for the acceptability of written confession or testimony in respect of others’ rights
in one’s possession.

Also, there are quite a number of the Prophet’s traditions on the legality of confession.
One of such traditions is that reported about two companions of the Prophet, Ma‘iz ibn
Malik and al-Ghamidi who both confessed to adultery during the life of the Prophet and
were punished on the basis of their confessions.® According to the tradition narrated by
Ibn Abbas, in order to ascertain that it was a true confession, the Prophet said to Ma‘iz
bin Malik: “Perhaps you only kissed or touched or looked at the woman” but he
replied “No, O Allah’s Messenger”.”

There is no disagreement among Islamic scholars on the general acceptability and
legality of confession. In the realm of gzyaas, scholars have argued that if the eye witnes-
sing is acceptable under the law of evidence in the Shari‘ah, then confession becomes
even more acceptable. Moreover, it is irrational that someone would confess against
himself when he is fully aware of the severe consequences of such confession.® To elim-
inate the benefit of doubt in the validity of confession, Islam stipulates some conditions
which are that the confessor must be a baaligh (i.e., one who has attained puberty), he
must be sane and of sound mind. Thus, the confession of a minor, an insane person or
a person who has been coerced is not valid. Moreover, the confessor must not be under
suspicion in his confession and the statement of confession must be explicit. If someone
is to confess to adultery, he must use the legal terms of adultery such as: “I had sexual
intercourse with her” as opposed to “I slept with her”; and in the case of theft, he
should confess thus: “I stole the man’s property” and not “I took his property”.°

However, it should be noted that by confessing involvement in an offensive act, the
confessor thus accepts liability for the consequence of the offence. In the case of theft
for instance, if one should confess that he stole someone else’s property, such confession
is an indication of readiness to accept liability and to return the property or face the con-
sequence. This kind of evidence (i.e., confession) is the most highly proven before the
court of law.

In Islamic jurisprudence, many maxims (gawaa id fighiyyah) exist relating to confes-
sion. These are discussed under various headings in books of Islamic jurisprudence.
In treating the cases of Safiyyatu and Amina which are the focus of this discourse, we
will cite maxims, primarily from the ones included in the book of Islamic maxims
while relating them to others mentioned in other books. Efforts shall also be made to
present the maxims in such a way that will make for easy analyses.
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Safiyyatu Husaini and Amina Lawal’s Cases

Safiyyatu Husaini’s case was one of the first adultery cases tested under the re-islamiza-
tion of criminal law in Northern Nigeria. The accused was arraigned before the Upper
Shari‘ah Court Gwandabawa, in Sokoto State, Nigeria as the court of first instance
based on the First information Report (F.I.R) given to the Police in which the accused
was alleged to have had illegal sexual intercourse with her co-accused Yakubu Abubakar
(referred to hereinafter as Yakubu). The Upper Shariah Court of Gwadabawa convicted
her based on her confession and appearance of pregnancy and sentenced her to death by
stoning on 9/10/2001 based on section 128 and 129 of the Sokoto State Sharia Penal
Code Law 2000. In the case, it is said that the co-accused, Yakubu, denied the accusation
and was therefore discharged and acquitted but Safiyyatu confessed and pleaded guilty of
the offence in the first instance.

The accused woman appealed against the judgment which was delivered on 9/10/
2001 on the grounds that, inzer alia, the Upper Sharia court took the admission/con-
fession of the appellant without giving her the right of defense or bringing witnesses
during the confession; and that the confession is not admissible by law as the appellant
did not understand the charge, the details and essentials of the offence. However, on
March 25, 2002, the Sharia Court of Appeal quashed the decision of the Upper
Shariah court on the grounds of legal technicalities in which confession was one of
them and the appellant was acquitted and discharged. I shall refer to the said
accused hereinafter as Safiyyatu.'®

Amina Lawal’s case was also one of the celebrity cases arraigned in the Sharia Court of
Bakori, Kastina State of Nigeria in March 20, 2002 in which the accused was sentenced
to death by stoning according to section 124 of the Kastina State Sharia Penal Code Law
No 2 of 2001. It was reported that the accused person had been befriending Yahaya
Muhammed (2nd accused) for 11 months with the aim of marriage but having sexual
intercourse with each other before legal marriage which resulted in pregnancy and deliv-
ery of a baby girl. The 2nd accused denied the charges against him and was therefore
discharged and acquitted but Amina was convicted based on her confession and other
exhibits (a baby girl without legal marriage). Amina appealed against the judgment of
the Sharia courts and on 25th September 2003, the Kastina State Sharia Court of
Appeal quashed the decision of the lower courts and acquitted Amina of the charges
based on the errors in the procedure of the lower court. One of the errors is the legality
of her confession on which the conviction was based. It is argued that Amina was misled
into confession of her guilt, which is deemed as involuntary confession in Islamic law.
In this article I will refer to her as Amina.'!

From the above citations, the following points become clear:

e Firstly, according to the courts of the first instance, both Safiyyah and Amina
confessed to the alleged crime of adultery. They were consequently convicted
based on their confessions and proof of pregnancy in the case of Safiyyah and
a baby in the case of Amina.

e Secondly, Yakubu AbuBakar and Yahya Muhammad who were the co-
accused of Safiyyah and Amina, respectively, both denied the allegation.
They were consequently discharged and acquitted based on their denial.

e Thirdly, both Safiyyah and Amina later appealed against the judgment of the
court of the first instance by retracting their confession in the Courts of
appeal.
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e Fourthly, their appeal was upheld on the ground that Safiyyah was not
properly made to understand the charge made against her and that she was
not given the right of defense or bringing witness during the confession.
And, in the case of Amina, it is argued that she was misled into confession
of her guilt, which is deemed as involuntary confession in Islamic law.

Appraisal of Safiyyatu and Amina’s Cases

In the following discussion, using Islamic legal maxims as our reference point, we are
going to do an appraisal of the judgments delivered by the two courts of first instance
in which both Safiyyatu and Amina were convicted while Yakubu and Yahya were dis-
charged and acquitted; and that of the courts of appeal that allowed the retraction of
Safiyyatu and Amina’s confessions and discharged and acquitted them.

Conviction Based on Confession

On Safiyyatu and Amina’s conviction by the law courts of first instance and discharge of
Yakubu and Yahya, the judgments find support in the maxim which says: al-Mar’ mu’aa-
khadh bi ’igraarihi (translation: One is held responsible for one’s confession).'? This
maxim gives effectiveness to confession in Islamic Law. As confession stands as evidence
and a way of testimony in the court, it is assumed that the confessor is being truthful with
regard to what actually happened. For that reason, he is bound by his own admission.
This admission is, however, not transferable to any other accused. For instance, if two
persons or more were being accused of murder and in the first instance, all of them
denied the charge but one of them, without any duress or circumstance beyond his
capacity, later came forward and confessed his involvement in the crime and stated
that the offence was actually committed by him and some other people. In such a
case, he would be liable based on his confession, whereas the other co-accused would
not be convicted based on his confession until some other proof emerged to establish
their involvement. However, if the offence is adultery and he confessed his and others’
involvement in it but if later, his incrimination of the others was found to be untrue,
or there is no sufficient required proof, he would be punished for the said offence and
also for the offence of gadhf (i.e., false accusation of the unchaste).

One of the reasons for convicting Safiyyatu and Amina by the Sokoto and Kastina law
courts in the first instance was that the accused both confessed to committing the alleged
crime of adultery; and since confession is not transferable, both Yakubu and Yahya who
denied the allegation could not be convicted for an alleged crime they did not confess to.
Only the confessor will be liable for his or her confession.

Confession made Under Duress

Another issue that needs to be given consideration regarding Safiyyatu and Amina’s con-
viction is the situation surrounding their confession: What were the procedural grounds
for their confession? Did they make the confessions under duress or not? If yes, what is
the legal implication of confession made under duress?

The legal maxim that says: al-’Ikraah yamna“ sihhah al-’iqgraar (translation: coercion
prevents the validity of confession)!® is of apt reference here. In Islamic law, there is
unanimous agreement among jurists that a faithful person should not be subjected to
coercion whatsoever. It is however generally agreed upon that a healthy confession
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made without force, or any other unusual condition, shall be accepted. In other words,
confession must be voluntary and must have been obtained under good felicity in which
it could not reasonably be considered as rendering it untrustworthy.!*

However, if a confession is made under coercion and by any other means of compul-
sion, scholars differ on the acceptability of that kind of confession as proofin a law court.
While a few jurists hold the view that confession in any case, whether voluntary or invo-
luntary, should be accepted, the majority of scholars do not accept confession made
under duress.

The jurists in the first category base their argument on the case of the woman who
Hatib bn ’Abi Balta’ah sent to the pagans of Makkah with a letter. Reports have it
that the woman was forced to produce the letter after she had denied being in possession
of the letter. The other category of jurists who hold the view that confession should be
made voluntarily and that any confession subject to coercion, duress or any conditional
force is invalid, however argue that the evidence that the woman carried a letter was a
divine revelation from God to His messenger. This revelation cannot be denied by any
human being and is accepted by all faithful Muslims. That is why those to whom the
Prophet sent to her had to take all measures to secure the fact.

To validate their position that confession should not be extracted by coercion, refer-
ences are made to Qur’anic verses, statements of the Prophet and logical arguments.
The Qur’anic verse cited by these jurists to establish their position is where God says
in the Qur’an:

Whoever disbelieved in Allah after his belief, except him who is forced thereto
and whose heart is at rest with faith. (Qur’an 16:108)

Al-Shirbini in his commentary on this verse argues that if an utterance made under
compulsion is not regarded as a nullification of one’s faith, then the same is applicable
to confession made under coercion.'® It is equally unanimously agreed upon by scholars
that any false witness is unacceptable in establishing fact, thus a confession made under
compulsion should not be considered as it could be false.'® The Hadith reference upon
which the jurists base their submission is the one in which the Prophet said:

God will ignore what men think in their minds to do till they do it or talk about
it and also He will leave out of the reckoning of man’s acts under compulsion.'”

The Hadith categorically dismisses any act of compulsion. According to a report, Umar
Ibn Khatab dismissed a confession extracted from coercion. He is reported to have said:

A person would not be secure from incriminating himself if you made him
hungry, frightened him or confined him."®

‘Abdullah Ibn ‘Umar also rejected the confession of a man who was accused of theft and
was beaten until he confessed.'® Thus, based on these reports, any confession made
under coercion shall not be accepted.

From a logical perspective, confession is regarded as one of the valid forms of evidence
that should not proportionally contain errors, if it is based on the natural will of the con-
fessor. However, if it is based on coercion, there is high probability that the confessor
may lie, which will not serve the purpose it is meant for.

The only situation, the jurists further explain, where confession could be obtained by
force is if the accused person is known to be a disreputable person and there are other
circumstantial evidence(s) to prove his/her involvement in the alleged crime. They

however brand this measure as “injustice similar to justice”.?°
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Conventionally, the right to fair trial is guaranteed under Islamic law and emphasized
under the International Human Right Convention. Article 14 (3) (g) of the International
Covenant on Civil and Political Rights (ICCPR) states thus:

In determination of any criminal charge against him, everyone shall be entitled
to the following minimum guarantees, in full equality; (g) Not to be compelled
to testify against himself or to confess guilt.?!

Thus, no one should be subjected to torture or cruelty during criminal investigation.
In other words, use of torture, in any case, contradicts not only common law, but also
all civilized laws.?? It is relevant to observe that the notion of rejecting involuntary con-
fession was first introduced in English law in 1783.%> The first case, in which voluntary
confession requirement was referred to, was that of White 2. R (1741).%* In his case it was
remarked that his confession was extorted by threat or drawn from him through promise.

In the case under examination, the reports of the courts of appeal argue that during the
police investigation of the reported cases by those who saw Safiyyatu and Amina impreg-
nated outside wedlock, there is no evidence to show that due process was followed to
ensure that the two accused women were not intimidated before they made confession
to the alleged crime. It is also argued that suspecting them of such a crime by a third
party is considered to be an act of prying in people’ s personal affairs which is regarded
as another crime in Islamic law.?® In addition, it is claimed that the police and the trial
courts failed to consider all the requirements of confession such as; full confessional
statement and the state of the confessor; whether she was sane or she had any legal impe-
diment.?®

In our opinion therefore, the first procedural error that led to their confessions was that
someone reported the case to the police, although within the statute regarding the crime
of adultery, concealment is recommended. It is reported by Ibn Umar that God’s mes-
senger said: “Avoid these filthy things which God SWT has forbidden, and if anyone
commits any of them he should conceal himself with God’s most High veil and turn
to God in repentance. ..”.?”

The Benefit of Doubt

Under the Islamic Law, if someone confesses to the crime of adultery, the benefit of
doubt should be given. This is perfectly in line with the legal maxim that says: al-’as/
baraa’ al-dhimmah—the fundamental principle is freedom of liability or: al-’asl al-
‘adam—the fundamental principle is the non-existence of something.?® When all the
cases of adultery decided upon by the Prophet are considered, it would be seen that
they were based on voluntary confession, rather than imposition or enforcement.

It is reported by the authority of Imran Ibn Husain that a woman of Juhaina
(tribe) came to the Prophet when she was pregnant due to fornication, and
said, “O God’s messenger I have committed something for which a prescribed
punishment is due, so execute it on me.” God’s messenger called her guardian
and said, “Treat her well and when she delivers bring her to me”.

It is also reported in the Hadith of Abu Hurayrah that a man among a group of
Muslims came to the Prophet in the mosque and called, “O God’s messenger I
have committed adultery.” The Prophet turned away from him. The man con-
fessed to that four times and when four people witnessed his claim, the Prophet
asked him, “Are you an insane?” The man replied, “No”, and then the Prophet
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asked him, “Have you been married before?” He replied, “Yes”, and then the
Prophet ordered him to be stoned.?’

From the two traditions, it is clear that in such situations, it is the right of the confessor to
be given the benefit of the doubt and it is the responsibility of the judge not to admit the
confession in the first instance. This procedure is recognized and observed in the ICCPR
article 14 (3) (a) which stipulates that the confessor should be informed promptly and in
detail in a language which he understands of the nature and cause of the charge against
him. This is to give the suspect, especially in crimes that solely involve rights of God, a
clear picture of the nature of the charge so that he/she is not at all in doubt of the
charge;° and to also give him /her the opportunity to think deeply on the consequence
of his/her action (i.e., confession) and perhaps he/she may change his/her mind. Also
Article 14(3) (b) gives the accused the right of defense: and to communicate with a
counsel of his choice who is only to aid him in his defense. In this regard, the
Supreme Court of New Jersey remarks thus: “A person is only entitled to counsel to
aid him in his defense, not to save him from his own voluntary act”.>’

From the foregoing discussion, it becomes clear that the confessor has the right to be
informed clearly of the implication and consequences of the confession and that
opportunity should be given to reflect on the action and if need be, retract the confession.
Thus by implication, one who confesses to the crime of adultery is not to be interrogated.

According to the reports of the courts of appeal on Safiyyatu and Amina’s cases, these
procedures were not followed by the courts of first instance that pronounced the death
sentence on them. And, it was on that basis that they called for the retraction of their
earlier confession at the courts of appeal when they were properly enlightened as to
the consequences of their actions.

Retraction of Confession

Retraction of confession is one interesting issue deliberated upon by jurists under the
rule of confession in Islamic criminal law. It emphasizes the importance of establishing
criminal justice in Islam to protect the rights of victims, and at the same time to
prevent inflicting severe punishment on an innocent accused. In the realm of confession
and its retraction, it is fundamentally important to identify the nature of the crime and
the punishment accorded to it. In doing so, it will be easy to decide whether retraction is
allowed or not and when is it allowed.

By looking into the nature of the liability involved, crimes are divided into three cat-
egories as follows:

(1) Crimes that solely involve rights of man

Crimes that solely involve the violation of the right of man (kaqq al-’aadamz) include
murder, defamation and rape. In the category of these kinds of crimes, the victim or his
relatives may pardon the culprit, and this pardon will be effective. Regarding this, the
jurists unanimously agreed that, once a confession is made in such a sensitive case,
the culprit has no right of retraction even if the confession is made out of his free-will
without any force and all requirements are met. The Islamic legal maxim in respect of
this is: al-’igraar fir huquuq al-‘baad laa yahtamil al-ruuju —Retraction of confession is
not allowed in rights of men.>?

The reason why this is so is because if retraction were to be allowed in such instances, it
would ultimately lead to prejudice against people’s rights and justice would not be estab-
lished.?? For example, if someone confessed that he had killed another person and later
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retracted his confession, his retraction would not be heard because of the right of the
individual involved and the acceptability of retraction in such a situation would jeopar-
dize criminal liability.

(2) Crimes that solely involve rights of God

Crimes that solely involve the violation of the right of God (Zagq Allah) are exemplified
as adultery and intoxication. There is disagreement among scholars on the acceptability
of retraction in this category. Most scholars approve of the retraction of confession if the
crimes solely involve the violation of the rights of God. They argue that:

e When Ma’iz ibn Malik came to the Prophet confessing his commission of
adultery, the Prophet said to him: “Probably you only kissed (the lady) or
winked or looked at her!” He replied, “No, O God’s apostle!”>* It can be
inferred from the Prophet’s question that HE meant to give Ma’iz a
chance of retracting his confession.>’

e When Ma2’iz fled and was caught and stoned to death, the Prophet was
reported to have said: “Why didn’t you leave him? Perhaps he may repent
and God will forgive him”.?>® This comment from the Prophet denotes that
repentance made after a confession stands as a retraction.

e Because confession is an information that involves truth and falsehood, for a
person to retract shows the contrary which raises doubt, while the Shari‘ah
principle is to avert capital punishment (hadd) if doubt exists.>” Ibn ‘Abd
al-Barr (d. 463) reports that there is consensus among Islamic jurists on
the invalidity of a confession or testimony that has been retracted in any
capital (huduud ) punishment.?®

Another opinion claims that when a crime that solely involves the violation of the right of
God is confessed to, then retraction is not accepted. They claim that:

e If retraction is allowed, the companion must have been ordered by the
Prophet to pay diyakh compensation for the killing of Mu’iz. Thus, the
absence of such judgment indicates that retracting a confession in such an
instance is not acceptable.>”

e Itis reported by ’Abu Hurayrah that a man accused a woman of committing
adultery with his son. The Prophet said to Unays: “O Unays, go to this
woman in the morning and if she makes a confession then stone her”.*°
It is canvassed that if a retraction is accepted, the Prophet must have
explained that to Unays, as there is probability that the woman might want
to retract her confession.

e If retraction is not allowed in the crimes involving man’s right, then logically
it should not be allowed in the crimes involving the right of God.*!

However, it can be said that the argument for the latter opinion is by no means unacceptable,
as in the first claim the Prophet must have asked them to pay diyah. However, the Prophet
did not ask them because Ma’iz had not made clear his retraction and, as such, we cannot
assume that his running away from the punishment denotes his retraction. In the second
claim, there is a probability that the Prophet did not tell him about the retraction as he
might have known all the conditions relating to confession, including that of retraction.
The last claim can be rebutted on the basis that the two rights are very different in prin-
ciple. The right of God is based on forgiveness and remission, while the right of man is
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based on contention. Therefore, in the right of God, one can escape its punishment by
means of repentance and forgiveness from God, while in the right of man an effort must
be made to balance justice among mankind. Furthermore, one is not obliged to make a
confession in any crime involving the right of God, as opposed to the right of man, in
which a confession is favorably required.*?

In the case of Safiyyatu, it is argued that she retracted her confession and thus she
should have been acquitted on that ground. However, the retraction of Safiyyatu is
said to have been made not by herself, but by her legal representative.*> Based on
that, her retraction was undermined in the first instance. Moreover, the State counsel
argued that the retraction of a confession can only be made in the case of gisaas, accord-
ing to section 166 and 188, (1), (2) of Sokoto State Sharia Penal Codes (SSPC). But this
is not true. According to the maxim above, retraction is only unacceptable in cases that
involve man’s right, and the case in question is the absolute right of God.

(3) Crimes that involve both rights of God and rights of man

Examples of crimes that can be classified as involving the rights of both God and man
are the crimes of defamation and theft. Due to the disagreement on the legality of retract-
ing confession in the categories discussed above, there is a slight disagreement as to
whether retraction is allowed in crimes involving both the right of God and the right
of man. This disagreement could be summarized as follows:

If retraction is made in a crime involving both rights, the Zadd punishment should be
dropped. This is because of the shubhah (ambiguity) that beclouds it. But the right of
man should be claimed back from the confessor if it can be established that his confession
was made when he was of sound mind, and that the confession was not extracted by
means of force.

According to the majority of Islamic scholars, if someone confesses to defamation the
punishment due for the crime must be meted out and no retraction should be accepted.
This is because the right of man prevails in that crime. However, if the accused confesses
to theft and later retracts the confession, it is agreed that the punishment will be dropped,
not only because it is the right of God, but also because that retraction has constituted
shubhah (doubt) in that confession, and thus the accused cannot be justly convicted.
However, the right of man that is involved in this matter has to be reclaimed from the
confessor, because the right of man cannot be undermined and, as the confessor was
not forced to confess, he is thus responsible for the claim.**

On Whom 1s Confession Bound?

Another important issue which we have albeit touched briefly when treating the first
maxim is the effect of confession which we are bounding only on the confessor.
A maxim to that effect says: al-’igraar hujjah qaasirah (translation: confession is intransi-
tive evidence).*” In a criminal investigation where two people are accused, one may
inculpate himself by confessing to the alleged crime. He may also inculpate his co-
accused or exculpate himself and inculpate the other accused. The basic and convention-
al rule stands that confession is only held against the confessor.*® This means that if
someone confessed on himself and on another, the effect would be given to the confessor
alone, and not on the co-accused. This is because the evidence of a confession is
supposed to be made voluntarily, but obviously this is not so in the case of the co-
accused. For example, if someone admitted to killing someone but claimed that
another person was involved in it, his confession will be effective on him, but not on
the alleged co-accused. However, the co-accused may be found guilty in the case from
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another source of evidence but not by the alleged confession forced on him by the other
party.*”

This maxim has been observed in the case of Safiyyatu and Amina and their co-
accused (Yakubu and Yahya, respectively) in which the Shariah courts turned down
the alleged accusation of Safiyyatu and Amina that Yakubu and Yahya, respectively,
were responsible for their pregnancies and thus Yakubu and Yahya were acquitted.*®
Although it could be argued that since the prime accused (Safiyyatu and Amina) impli-
cated another party in this same accusation, it is the right of the authority to summon the
co-accused and investigate the allegation thoroughly. Reports have it that the authority
did summon Yakubu and Yahya regarding the allegation, but they both denied it.*°
It is however our contention that the authority failed to carry out enough thorough inves-
tigation to determine the truth of their denial.

Another way of turning the case to balance the equation is to regard the matter as one
involving shubhah (doubt) and thus a huduud punishment can be averted. This is because
in the crime of adultery, as pointed out earlier, a single person cannot commit such a
crime. This is one of the reasons why the Qur’an mentions both genders when prescrib-
ing the punishment, although it can be said that a confessor of adultery during the period
of the Prophet was punished on his own, without any questioning of his co-accused. This
indicates that a single person can be punished for adultery. Of course, Mu‘iz and al-
Ghamidi were punished on their own, and the Prophet did not question their co-
accused as they had already voluntarily confessed and did not allege that anyone else
was involved. Thus, their cases are quite different from the case of Safiyyatu and
Yakubu and that of Amina and Yahya in which case the authority should have carried
out further and thorough investigation.

Conclusion

Using the Islamic legal maxims relating to confession and retraction in Islamic crim-
inal law as its reference point, this article has appraised the celebrated cases of
Safiyyatu and Amina which were decided in Sokoto and Kastina States of Northern
Nigeria, respectively. In this article, it is established that confession is recommen-
dable in crimes that involve rights of men as opposed to crimes that involve rights
of God in which confession is detestable. This is because, in the right of God,
there is the notion of forgiveness and remission, while in the rights of men, there
is the notion of contention. Before retraction could be made in any healthy confes-
sion, the right of the one to whom the confession is attached should be clarified. If
the right attached to the confession is solely of men, retraction would not be allowed.
This is to protect the rights of men from being exploited. However, if confession is
attached to the rights of God, retraction is allowed even at the last minutes of the
execution.

In the case of Safiyyatu and Amina, the confession was doubtful because of the alleged
retractions made by the confessors/representatives. This rendered the prescribed pun-
ishment to be averted in line with the maxim that says “al-huduud tudra’ bi al-shubhaat
(capital punishments should be averted where there exists even an iota of doubt).
Though there were arguments that the retractions were made by the accused’s represen-
tatives, we however wish to argue that that would still not undermine the rights of defense
guaranteed for the accused under the Islamic law.

Because of the legal technicalities involved as extensively discussed above, the two
cases eventually won appeal and the two women were acquitted of the alleged crimes.
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It is therefore suggested that before any crime of this nature is arraigned before any
Islamic law court in any Islamic State where the Islamic penal law is in force, all the
Islamic legal techniques should be explored to ensure that the spirit of Islamic law is
observed and justice is carried out. The Islamic States should see this as a paramount
responsibility in order to protect the image of Islam and not subject it to ridicule in
the hands of its antagonists.
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